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It has been said that the only reason most people even listen is to wait for their turn to talk.  As attorneys, we must do far better than that.  Ultimately, what do clients really want from their attorneys?  Their day in court (yes,) or money (eventually,) but before that, they want understanding.  They want someone to listen to their feelings, their struggles, and their problems.  Listening well enables us to understand what another person is communicating.  Effective communication skills mean the difference between success and failure in litigation.  
Most communication strategies and skills training for litigators focus on the attorney as the sender of the message—the persuader—yet is surprising silent on the attorney’s role as the receiver.  Litigators who recognize the value of being a good listeners (receivers) as well as initiators of the communication serve their clients well.  This article provides useful tools for improving the art of active listening in litigation.
Communication process
Communication can be summarized as the transmission of a message from a sender to a receiver in an understandable manner.  Both parties are responsible for the communication.  The source (or sender) controls two components: encoding (what is trying to be communicated) and the channel (the form of the message.) 
  The receiver also controls two components: decoding (the way it is received) and feedback.  (See diagram).  Effective interpersonal communication is interactive; therefore feedback from the listener is critical in trying to reach a common understanding.  
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Sending messages

Most litigators work diligently and purposefully to be quality senders.  Effective messages require that we state our client’s position as briefly and succinctly as possible.  It necessitates that we as senders avoid evoking resistance in the listener and whenever possible provide meaning to the listener.  How can we persuasively present our clients’ positions if we have not first listened closely enough to understand their perceptions, assumptions, and feelings of the story?  

Persuasive Verbal Messages
:
1. Are brief, succinct, and organized
2. Avoid resistance in the listener
3. Evoke meaning in the listener
4. Are developed through listening first
Receiving messages
The key to receiving messages effectively is listening.    Hearing is simply the act of perceiving sound.  Listening is defined as the act of hearing attentively.  Listening requires more.  We must purposefully choose to do it.  
Listening demands a high level of concentration and energy so that the listener’s brain can processes meaning and intention from the message.  It necessitates that we set aside our own thoughts and agendas and shift our attention outward.  True listening requires that we suspend judgment and evaluation in an attempt to understand another person’s point of view, emotions, and attitudes. 
  Listening to understand is, indeed, a difficult task!
Listening
1. Requires concentration and energy

2. Necessitates outward focus
3. Includes a desire and willingness to understand things from another's perspective

4. Requires that we suspend judgment and evaluation
5. Seeks to appreciate the emotions and attitudes of the sender
Listening for emotions 
In order to understand the total meaning of a message, we must seek understanding about both the emotions and the content of the message. When we have a deeper understanding of another person’s feeling and emotions, whether we agree with them or not, we hold the key to understanding that person's motivation, attitude, and behavior.  
I.e. An American Company produced and installed a faulty brake system on its motorcycle which failed killing the riders and triggering a lawsuit.  But the company’s refusal to recall the product after repeatedly failing test drives and the cover-up drove the emotions of the plaintiffs.  The plaintiffs felt betrayed and outraged by a company they trusted!  Even so they also felt embarrassed and partially responsible since they hadn’t tried to learn about the quality of the brake system before buying the motorcycle.  Secretly, they blamed themselves.  If these emotions are overlooked or ignored they could leak out unintentionally at trial and be misinterpreted to the plaintiffs’ detriment.
Listening for emotional communication is enlightening when interacting with clients, witnesses, and focus group participants.  It is critical during jury selection where quick assessments of someone’s attitudes could directly impact the resolution of the litigation.   
Emotions in litigation 

1. are understood through listening for them;
2. drive most cases;

3. hold the key to understanding (and predicting) behavior.
Three components of emotional communication

How do we listen for someone’s emotional communication?  By observing and attending what is conveyed beyond the content of words and sentences.  Content is only the tip of the iceberg.  Research reveals two powerful components of communication when dealing with emotions, feelings, and attitudes: non-verbal and paraverbal communication.

1. Non-verbal component—what is conveyed without words.
Albert Mehrabian identified the majority of communication regarding emotions and feelings are delivered through non-verbal messages.
  Emotional meaning is conveyed more readily through gestures, body language, and object communication (dress, hairstyle, body markings) than through verbal content.  

2. Paraverbal component—how it is said.

Para-verbal messages also convey considerable amounts of emotional communication supplementing the verbal content.  Para-verbal messages include intonation, pitch, volume, rate, and emphasis.  See how simply shifting the emphasis can convey a different meaning.


“I didn’t SAY you were stupid.”

“I didn’t say YOU were stupid.”

“I didn’t say you were STUPID.”

3. Verbal content—what is said.

Content, or what someone says, accounts for very little of the message actually conveyed in face to face interactions.  Yet, if the content is confusing or ambiguous it can still impede understanding the message so it must be clear and concise.
Communication about feelings and emotions are conveyed

1. Non-verbally—what is conveyed without words;
2. Paraverbally—how it is said;
3. Verbally content—what is said.

Active Listening

Active listening is more attentive and responsive than passive listening and more open-minded than competitive listening.
  Competitive listening happens when we are more interested in promoting our own point of view than in understanding another’s point of view.  Passive listening happens when we are genuinely interested in hearing the other person’s point of view but make no effort to confirm it or correct misunderstandings.  Active listening happens when we hear another’s point of view and check for understanding.  To check for understanding we restate, paraphrase, or signify our understanding of the sender’s message and reflect it back to the sender for verification. This verification or feedback process is what distinguishes active listening and makes it successful.
Listening actively can be a challenge for litigators with heavy caseloads, deadlines, and families.  However, when done effectively, a few focused minutes in the moment save both time and energy in the long run.  Truly listening to clients, witnesses, focus group participants and prospective jurors yield strong benefits.  Here are some tools for active listening that are discussed below.
Key Active Listening Skills:

1. Give the speaker your full attention—whole body listening; 
2. Embrace the speaker’s feelings;

3. Read the speaker's nonverbal messages;

4. Use reflective listening tools to understand the message and help the speaker tell his story.
Give full attention

Attending is the art and skill of giving full, physical attention to another person. In his book, People Skills, Robert Bolton, Ph.D., refers to it as "listening with the whole body".
  A successful receiver deliberately focuses on the messenger and avoids distraction.  

Fully attending says to the speaker, "What you are saying is very important. I am totally present and intent on understanding you."   The immediate effects of attending also benefit the listener.  They make us perceive, think, distinguish, and remember better than we otherwise could.

Whole body listening includes using the:

1. ears for hearing the content and the paraverbal cues
2. eyes for making eye contact with the communicator and observing non verbal cues (see below)
3. body to face the other person squarely with minimal physical barriers in between
4. hands to put down devices (phone/Blackberry/tablet) and take only minimal notes
5. arms and legs to maintain an open posture—uncrossed

6. mind to engage and remain open
7. mouth to reflect the message (see below), otherwise it is closed
Embrace the speaker’s feelings
Before we can advocate for our clients, we must understand not only the facts, but also the emotions and feelings involved in the case.  We are often more comfortable dealing with the content rather than the feelings, particularly when the feelings are intense.  Our tendency is to ignore the emotional aspect of the message or conflict and move directly to the substance of the issues.  Yet, empathy is a primary characteristic of a good receiver.
Read the nonverbal messages
Non-verbal cues are as important to the message as the words themselves (and more important for communicating emotions and feelings). They help support, correct, or contradict the initial understanding (decoding) of the message.  When we pay attention to a speaker's body language we gain insight into how that person is feeling as well as the intensity of the feeling.  Through careful attention to non-verbal and paraverbal messages, we develop hunches about the meaning of the message.  Then through our reflective listening skills we check the accuracy of those hunches.
Non-verbal messages are conveyed through

1. eye contact

2. facial expressions (both the presence and lack of expression)

3. hand gestures—extent, type, animation, frequency
4. body movements—fidgeting, nervous ticks/habits

5. posture and composure—hunched, closed, open or receptive
6. object communication—style, fit and choice of attire and accessories, body piercings and markings, choice of items accompanying someone (reading material/briefcases, phones, etc), car make and model
Use reflective listening skills
Reflective listening is the single most useful and important listening skill.  Reflective listening (or reflective responding) is the process of restating in our words the feelings and/or content that is being expressed.  A listener validates the speaker by reflecting back to the person what we believe we understand.  We grant the person the experience of being heard and acknowledged. We also provide an opportunity for the speaker to give us feedback about the accuracy of our perceptions, thereby increasing the effectiveness of our overall communication.

Reflective listening tools include 
1. paraphrasing, 
2. reflecting a feeling or sentiment, 
3. summarizing, 

4. questioning for clarification.
Tools for Listening in Litigation

These concepts, principles, and skills for being a good listener apply to many interpersonal communications in litigation.  They greatly impact face to face interactions such as client interviews, witness testimony, focus group research and jury selection more than during other forms of communications.  This section provides additional listening skills and recommended tips for successful active listening in particular interactions.  The tips chosen for each interaction are either 1) the most critical for effective listening in that interaction or 2) to enhance attorneys’ listening skills where it is most needed.  

Additional skills for listening in litigation include:
1. Probe three levels deep.
2. Wait to speak.

Probe three levels of communication

Learning the true feelings and attitudes of a sender can be especially difficult if the sender is uncertain whether or not he wants them revealed.  This is especially true during jury selection and some witness testimony.  It may require listening through multiple levels of communication.
When initially questioned, the message revealed by the sender is often factual or experiential (with deeper meaning potentially leaking through non-verbal communication).  When probed further, the speaker may provide socially acceptable responses and begin to expose superficial thoughts and beliefs.  It often takes a third probing accompanied by active listening for the sender’s feelings, emotions, and attitudes to be ascertained.  
Listening 3 levels deep (example in the Litigation tips for jury selection section)
1. experiences and facts
2. thoughts and beliefs / socially acceptable responses or resistance
3. feelings / emotions / attitudes 

Wait to speak
Inhibit your impulse to immediately respond to a comment or provide answers to questions.  Sometimes people ask questions when they really want to express themselves and are not truly interested in hearing the response.  
Wait through silence.  Give the speaker a moment to formulate his or her ideas.  This pause facilitates communication making it easier to encode for the sender and to decode for the listener.  This skill is imperative for focus groups and beneficial at times during jury selection.
Listening tips for client interactions

An attorney who fully attends during the initial interview with a client will benefit greatly.  The client walks away feeling “heard,” feeling confident about their representation, and feeling more comfortable paying for the quality service  they are about to receive.  The attorney listener benefits by understanding the gestalt of the client’s position and many of the impactful details;  by building good rapport with the client which encourages open communication later (and potential referrals); and by obtaining enough information to begin developing a successful case.

Tips on how to be fully attentive: 

1. Allow time for the clients to express their “full” story.  Let them dictate how long it takes.  
2. Avoid checking your watch, cell phone or computer during the conversation.

3. Move from behind the desk.  Sit Oprah talk show style if possible.

4. Take minimal notes during the conversation so eye contact can be maintained and non-verbal communication can be read.  
a. Take breaks to make notes and let the clients collect their thoughts without pressure to speak.

b. Consider taping the conversation with an audio recorder, video recorder, or tablet (iPad etc).  Then review for content, details, and context, since you attended more to the emotions during the interaction.
5. Use reflective listening skills regularly.  

6. Ask many open-ended questions.  Include many “feeling” questions.  
Listening tips for focus groups 
Focus groups provide a perfect opportunity to hone your listening skills regardless of who is the moderator.  Of course, the moderator is responsible for probing and reflecting and has a heightened responsibility to listen well.
1. Prepare prospective questions and issues for discussion, but allow participants the freedom to talk “off script” and listen for the most useful information.  The critical issue may be viewed differently by them or unexpected altogether by the attorneys.

2. Probe three levels deep.  The following are generic inquiries for the 3 levels.
a. 1st—experiences and facts:  Have you ever had an experience with…
b. 2nd—thoughts and beliefs:  What did you think about that? 
c. 3rd—feelings / emotions / attitude:  How did it make you feel? 
3. Read participants’ non-verbal and paraverbal cues during the session.  These cues provide insight into the intensity of their feelings and attitudes.  The conclusions reached about them can be used to sequence or frame the arguments.  Attending to these cues after the fact is very difficult even if the session was videotaped.  
4. Wait to speak.  Intuitive thoughts or real opinions often emerge after silence.

5. Listen with concentration and energy to the meaning of the comments, not just the content.  Paraverbal cues are helpful in deciphering the true meaning.  

a. I.e. A change in emphasis can change the meaning entirely.
I believe that. (Signifying belief) vs. I believe that. (Signifying skepticism)

6. Use reflective listening.

Listening tips for jury selection
Listening closely during jury selection is imperative, but proves challenging for many attorneys.  Our minds are distracted in many ways during jury selection.  They are filled with what issues must be addressed during jury selection, with what just occurred in pre-trial motions, and with the impending trial demands.  Removing the distractions takes intention and energy.  

1. Draft questions prior to jury selection seeking attitudes, feelings, and biases.  Probe to the 3rd level.  For example:  
a. Experience:   Have you ever been to Defendant Hospital? Would you please tell us about your experience?

b. Thoughts:  What do you think about their overall care and service? (potentially socially acceptable beliefs)
c. Feeling / attitude:  Would you recommend them to a friend?  How come?
2. Use a supplemental juror questionnaire (SJQ) to obtain consistent content from the entire venire whenever possible.  SJQs are phenomenal for obtaining first and sometimes second level information.  A simple single or double sided questionnaire is easiest to handle during questioning.  
3. Fully attend with whole body listening.

a. Remove as many physical barriers as possible.  Move from behind a podium or chair and stand (if allowed).  Use open body gestures.
b. ** Put the pen down and look at the prospective jurors (let someone else take notes)**
c. If a note must be taken wait until the person has finished speaking.  (One page SJQs are helpful to make a note or two on, and then all of the information is together.)
4. Attend to the non-verbal and paraverbal messages.
5. Seek out the emotional or gestalt perceptions. There will not be time to probe 3 levels on every issue.  Using all the messages (verbal and more) helps to understand the prospective juror’s gestalt or global view on an issue when less content is available. 
6. Reflect when necessary.

Conclusion

Effective communication requires the ability to both speak clearly and listen actively.  Effective face to face communications (conversations) used in client interactions, jury selection and focus groups require attention, an open mind, concentration, energy, and reflection.  It is the responsibility of not only the senders but also the receivers to create conditions where true meaning is understood.  Real communication can be accomplished successfully through active listening.
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